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No. 17585 
IN THE UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


RAY B, WOODBURY, 
Appellant, 

Vv. 
UNITED STATES OF AMERICA, 


Appellee, 


APEeLEAN TS REPLY BRIE 


Appeal from the Judgment of Dismissal of the 
Unived Staves Districteecourt tor 
the Distric: of Oregon 


THE HONORABLE JOHN F, KILKENNY, Judge 


PRELIMINARY STATEMENT 

It is apparent from a perusal of appellee's brief 
that the issue before this court, i. e., whether breach of 
fiduciary duty is cognizable under the Federal Tort Claims 
Act, is unpalatable to appellee. Indeed, as a result of 
appellee's unwillingness and/or napLiity to meet this iseue, 
it is often difficult to recognize that appellee's brief is 
purportedly addressed to the same case as that decided by the 


trial court and discussed by appellant In his opening brier,. 


The Dasic Geficiencies im appellee's brier may be 
summarized as follows: 

1. Many of the "facts" recited therein are inaccurate 
and unsupported by the record. 

e, Thervdaiieged arguments urged therein are Dased Upon 
a misapprehension as to the posture of the case, and, as 
such, are directed to matters not in issue, 

Se There is no discussion or even mention of The 
issue which 1s before this court for determination, 


These defects will be discussed in order. 


ARGUMENT 
L 


Appe Lice s=briet is fectually inaceurave, 


In the portion of its brief entitled "Statement of 
the Case," appellee purports to set forth the facts giving rise 
to this action, However, its statement is so slanted as at 
times to be inaccurate, and at other times to be patently in- 
correct.. This is demonstrated by the following examples:2 

Page 2. At page 2 of 108 briel, appellee states thay 
"% * * appellant, who had become interested in sponsoring a 
housing project near a military installation in the vicinity oF 
Kodiak, Alaska, applied for, and was granted a construction loan 
by HHBA * * 2." This 26 the first of many attempts by eepellece 
GO equate appellant with Aleutian Homes, Inc., an Oregon corpo- 


ration. The latter was incorporated under the laws of the state 


lpage Peroreices are CO appellee’ Ss brie 


wo 


Ot Oreson for the purpose Of becoming Sponsor of the Aleutian 
Homes housing project (R. 54, 90). It applied for and obtained 
tie eonsvruction loan trom HHRA (Rh. 5/7, 92-93).-- Aleutian 
Homes, InCs,. 18° NOt a party Go Unis acvlon, and 10 is not the 
appellant on this appeal. Appellant is an individual, Ray B. 
Woodbury, who seeks to recover funds he personally expended 
after the execution of the completion agreement and for his 
imMvereet as 42 Shareholder in Aleutian Homes, Ine, 

Page ~. In discussing the background of the ¢com=- 
pletion agreement, appellee states "the Government had no 
GisvOsitlon to exercise 1s rient of foreclosure if Uiere wae 
any reasonable means of overcoming the difficulties upon which 
the project had foundered," It is not surprising that appellee 
aoes not support this statement with a@ ciltavion to the record, 
for Lhe same 1s anythin® but Tactual, [0 28 ravher a mere 
eomnelusion of the writer, and as such is nou properly found in 
a Supposedly objective recital of Facts relative to this icacc, 

Pages 7-8. Appellee's discussion of the circum- 
stances leading to the formation of the completion agreement 
is typical of its one-sided presentation. Thus, in this portion 
of its brief it suggests that the purpose behind the completion 
agreement was a desire on the part of appellant to secure money. 
This is simply not correct. The completion agreement was entered 
invo- in order to obtain Turther funds, but sich funds were va 
be used to complete the project, to obtain the long-term financ- 
ing commitment and to pay project creditors, This was the 


desire of all those who were involved in the project. 


Page OG. ‘Relative ta the formulation of the comple- 
tion agreement, appellee states that "negotiations were begun 
between the sponsor and the project creditors, which resulted 
in a plan prepared by Aleutian Homes! attorney which was pre- 
sented to creditors for acceptance and to HHFA to serve as a 
basis for further disbursement of undisbursed loan funds." of 
course, the completion agreement was finally formulated in 
Washington, D. C., in conferences between appellant, his 
attorney, and HHFA representatives. Many portions of the 
agreement were presented by and insisted upon by HHFA, There- 
after, the plan was submitted to the project creditors for 
their approval. In this connection, the District Court stated 
(R. 104): 

"The evidence is undisputed that HHFA played 

amajor part in all of the negotiations leading up 

to the signing of the completion agreement on 

Apri 23, 19545. 
It i111 befits appellee now to suggest that the agreement was 
appellant's product. 

Page S, Footnote 3. In this footnote, appellee states 
that neither HHFA nor any other government agency was listed in 
the completion agreement as a party. In fact, HHFA is referred 
to throughout the completion agreement as "the Lender." Further- 
more, there is no significance to the fact that HHFA did not sign 
the agreement. Thus, the District Court stated (R. 105-106): 

"Tt is true that neither HHFA nor the Administrator 
Signed the completion agreement. However, it is 
crystal clear that all parties to the agreement an- 


ticipated that HHFA would formally accept such 
obligations as it had under the terms of this agreement. 


I am not attempting to distinguish between HHFA and 
the Administrator. The agreement refers to the 
Administrator as the 'Lender,' and he will be herein 
referred to as ‘Lender.’ “Under its terms certain 
promises were made in order to induce Lender to 
disburse further procesds ot Ghe Joan, The parties 
agreed to sign all documents required by the Lender. 
All income from the project and other proceeds were 
to be assigned to the Lender, Plaintiff agreed to 
provide certain overhead expenses required by the 
Lender estimated at $16,000 per month. The Project 
Manager had to be acceptable to the Lender and was 
vested with full and exclusive authority to take all 
action necessary in connection with the project, 
subject to the general direction of the Lender. Any 
and all subcontractors had to be approved by the 
Lender, The Project Manager was subject to removal 
om. tile request ol Gnue Lender. i Grupa eand, inetaca., 
the Lender had an absolute right to designate the 
Project Manager and discharge him if Lender so 
désired. The bank account from which disbursements 
were made for the completion of the project was in 
the name of the Lender and the Project Manager. In 
other words, when the funds were disbursed by the 
Lender under its commitments, such funds were trans- 
ferred to a bank account over which the Lender had 
absolute control. The construction superintendent 
had to be acceptable to the Lender and was subject 
only to the direction of the Project Manager and, by 
interence, subject to removal only by the Project 
Manager. 


"The language in paragraph 18 of the agreement 
indicates that the only reason it was not signed by 
HHFA or the Administrator (Lender) was a doubt as to 
whether the law authorized such execution, The 
agreement did require written or oral approval by the 
Lender. The Lender gave written approval of the 
agreement. Outside of the terms and provisions of 
the completion agreement the evidence is overwhelming 
that the Lender in truth and in fact took over abso- 
lute control of and proceeded with the completion of 
CHE wpe weG c. 


"In my opinion the fact that the completion 
agreement was not signed by Lender is of no signifi- 
GCance,. Contractual Jiability under a written contract 
May De Aseumecdanitnout, sigmineg 122, (Girard wire 
Insurance & Trust Co. vs. Cooper, 162 U. S. 529; 
laurent ve. Andérson, © Cir,, 1934, 70 F.2d G19; 
PiresoaNetional Bank vs, Sleeper. 6 Cire, 1920, 12 
F.2d 228; Commercial Standard Insurance Co. vs. 
Garveru, 10 Cir.) 1934, 70 F.2d°960e Wn fact, tte 
Lender in this case accepted the completion agreement 
ime wel cae.” 


ING suggestion made In appellee's footnote: 5 1s, therefore, 
Meaningless, 

Page 9. In this portion of its brief, appellee 
purports to discuss the terms of the completion agreement. 
However, it Tails even to mention the most sie@nificant element 
Of thal agreenent as Ghe Same 25 Involved iu this action, that 
is, the fact that under the completion agreement the government 
assumed complete control of the Aleutian Homes project. For 
example, as the District Court indicated (supra, page 8), it 
was necessary that the project manager be acceptable to HHFA, 
and the latter in turn was vested with full and exclusive 
authority to take all necessary action in connection with the 
project, subject to the general direction of HHFA. HHFA had 
to approve subcontractors. It determined in what manner pro- 
jecc funds were to be disbursed, This control. gave rise To 
the fiduciary duty which the government owed appellant and 
When iS toe basis or this lawsuit. Tavs. the District Cour 
found “thar (Rh. 1OG-109); 

"* * * the Lender took over full and com- 

plete control Of such project and, an so doing, 

was acting in a fiduciary capacity with the 

piadm tart." 
This is an additional instance of appellee's desire to avoid 
Pacts whlch it finds distaester ul, 

Appellee is also in error in its discussion of 
appellant's obligation relative to overhead expenses. The 
same was contained in the overhead agreement of April 24, 1954 
(Ex. 597/1-156), and was to "pay Overhead Expense, as hereafter 


defined, necessary to secure completion of Project and repayment 


of Loan in such amount as may be required by Lender, which 
expense crare Sstimatecd tobe, but small not be limited to, 
$15,000 per month." The Aleutian Homes project was completed 
in October, 1954 (R. 61, 96), and appellant had then paid the 
Administrator $75,000 under the overhead agreement (R, 67, 100). 
Mere was no subsequent agreement indicating that appellant 
would pay further overhead expenses aiter the completion af the 
project. 

Pages lO, In discussing the payments made by appellant 
Go Tae Bank of California, N. A... appellee does not Give the 
full particulars. The bank was to have been paid $61,000 under 
stage 3 of the completion agreement and $89,000 under stage 4 
(Ex. 583/1-140). However, the project manager did not see fit 
to pay those amounts. Consequently, it obtained payment from 
appellant under his guaranty, and he attempted to fulfill the 
obligation. Appellee's inference that appellant paid one 
creditor at the expense of others is highly improper. 

Page, Il, eAt page 11, appellee 2nters Unav permanent. 
individual mortgages were not taken out and the FHA commitment 
expired for the reason that appellant did not pay additional 
overhead expenses, This is a patent absurdity. These events 
transpired, a6 the District Court found (R. 112), by reason of 
appellee's breach of its fiduciary duty to appellant. 

Furthermore, appellee's observation is in direct 
COntradiction to a letter prepared by HHFA, which reads as 


fol owe (ae S5 


"tThe FHA and FNMA commitments will be 
SURMEnGered GO avold tne expense of closing 
permanent first mortgages and extension fees, 
and if by October 31,-1955, 10 appears that 
the project has a reasonable chance of financial 
Success, a refinancing plan looking toward long- 
range amortization of the Administrator's loan 
and repayment of other claims will be proposed 
by the Housing and Home Finance Administrator. '! 
206/" 
Rages li-l2, It should be added to appellee's pur= 
ported summary of the claims asserted by appellant that each 
of said claims is based upon appellee's breach of its fiduciary 


Gauty to appellant, 


a! 
Appelles!'s alleged arguments are irrelevant and 
Unmeri ToOrious. 
Appellee's purported arguments may be summarized as 
follows: 
1, Appellant's claims are based on contract; and 
2. Appellant's claims are within exceptions to the 
Pederal Tort Claans Act relating to 
a. The exercise of a discretionary function, 
or 
b. Interference with contract rights. 
These arguments arise from a misconception as to the basis of 
appellant's claims, and as such should not be permitted to dive 
attention from the real issue in this case, that is, whether 
appellee's breach of its fiduciary duty to appellant is cogniz- 
able under the provisions of the Federal Tort Claims Act. 
However, despite the irrelevance of appellee's contentions, 


appellant will expose the basic fallacies inherent in each. 


7 


Dome epe Lene ecu On. tes na rOne mot or 


A SL RAE EE GC TR An 


DG is “axlomavic: Nal ACOnlract may five rise Go 4 
duty the breach of whieh is Lortious, and that tm such case 
the injured party may have an election to sue in tort or in 
contract. 

The underlying theory is set forth in a decision from 
Ene icity ClreuLy rererred “Lo by the Pisurier Course iacire 
Opinion in this case (Ry 111), 


"ta relation subsisting between two persons 
ip Vegara UO a business, Convract, Or piece of 
property, * * * of such a character that each must 
repose trust and confidence in the other and must 
exercise @ corresponding déprec of raivness and 
Bood Laith. Out of such a relation, the law raises 
the rule that neither party may * * * take selfish 
advantage of his trust, or deal with the subject- 
Matcter of the trust in such a way as to beneriv 
himself or prejudice the other except in the exercise 
of the wimost pood Paith and with the full knowledge 
and consent of that other.'" (Emphasis added) 


Farrow v. Dermott Drainage District 


(CCAS, 1944) 139 F2d 800, G05 


Harper v, Interstate Brewery Co. (1942) 168 Or 26, 37-38, 120 
Ped (51, Te2-Tos_ = 


"% * * 4t may be necessary for a plaintiff to 
show a contract between himself and the defendant 
in order to establish that the defendant has assumed 
2 position, relationshio or Status upon white the 
general law predicates a duty independent of the 
terms Of the contract bu 10 does mor necessarily 
follow that his only remedy is ex contractu. if 
from the position, contractually assumed, a duty 
be raised independent of the contract an action 
Lm bora may ite, 


"1% * * A mere breach of contract cannot be 
SuecG On 25 4 tort, but for tortious acts, inde- 
pendent of the contract, a man may be sued in 
tort, though one of the consequences is a breach 


Gt His contract,’ “Stock vy. Ciuyoot Boston, 149 
Mass, (00, 21 Ny wh. Orie Weein Se een. 430 (1689). 


"Relationships of shipper and carrier, bailor 
and baileé, physician and patient, and attorney and 
client eee Originale Ane coneracl, “express or implied: 
yet. [or a “oreach oF duties imposed by general law upon 
Persons 2551s Such Pelavionehip en devon, of tort 
Mey J2e2 “in tiie suate an action Jn tori may even 
arise directly ont of contract if based on & fraudulent 
promise which the promisor never had any intention of 
fulfilling and which he successfully employed for the 
purpose of deceiving the promisee." 

As -indteaved a2 tne Harper Case. Mumercus ‘contractual 
relationships give rise to a fiduciary duty, the breach of whic 
is tortious. These include attorney-client and physician-patie 
A recent example may be found in 
Wiig vie Jensen, Neal ists Coma (1962) 72 Or widveo ig 
im waben Lt was held that the contractual relationship of a rea 
estate broker and his client results in 4 fiduciary reletionshi 
between the two, 

So, in the case at bar, the completion agreement gave 
appellee full conurol of the Aleutian Homes project, and 
appellee assumed such control (see findings of District Court, 
supra, page 6). This im Grn cave rise to a fiduciary, duvy 
on the part of appellee not to exercise such control se as 
improperly to eifeet those involved in the project, including 
appellant. Thus, the District Court found that (a. 108-109). 

"* * * the Lender /appellee/ could legally 

occupy the legal status of a fiduciary in 
connection with the completion of the housing 
Project im question,’ Furthermore, 1 find and 
hold that tune Lender took over full and complete 
control of such project and, in so doing, was 
acting ina fiduciary capacity with the 

jell er ieiealaindya 


Appellant had=an election to sue on the contract or vo bring 


an e@etion based upon appellee's breach of fiduciary duty. He 


chose the latter. The sole question is whether that tort is 


within the purview of the Federal Tort Claims Act. 


B. Appellant's claims are not within the 
discretionary funetion exception to the Federal 
Hore Claims Acc; 

Appellee"sS contention that appellant's claims are 
precluded by the discretionary function exception to the 
Federal Tort Claims Act is a patent absurdity. It may well 
be, as appellee suggests, that the Administrator exercised a 
discretionary function in entering into the nesotiations 
which culminated in the execution of the completion agreement, 
it does not follow, and it 18 nov true that be had discretion 
to breach the fiduciary duty arising from the relationship 


created by that agreement. See, for example, 


Hatanley v. United States (1955)251 US 173. lol. 100 Ted 
1065, 1074 


"* * * Nor can the second portion of (a) 
exempt the Government from liability. We are 
here not concerned with any problem of a ‘'dis- 
cretionary function' under the Act, see Dalehite 
v. United States (US)supra, These acts were 
wrongful trespasses not involving discretion on 
the part of the accents, and they do give rise “to 
a claim compensable under the Federal Tort Claims 
ACL. 


Thus, the District Court found that appellee was not 
acting in the exercise of a discretionary function (R. 116): 


"T feel that the Lender, when it accepted the 
completion agreement and took over control of the 
project under which it was to provide long-term 
finance, was Mou acting Iie Une exercice of 4 
discretionary function. The Lender had an absolute 
Obliseation co furnish such one-term financing. | 


Ce Appellant's claims are nou within the 
exceptions Wo the Wederal Tort Claims Act relative 
Lov interterence With contract rients., malicious 
PROseculcion sand ablise on aprocecs, 

In contending that appellant's claims are within the 
exceptions to the Federal Tort Claims Act relative to interfer- 
ence with contract rights, malicious prosecution and abuse of 
process, appellee has again misconstrued the basis of this 
action. Appellant seeks to recover damages sustained by reason 
of appellee's breach of its fiduciary duty, which is a tort 
entirely unrelated to interference with contract rights, 
Malicious prosecution or abuse of process. if certain of the 
acts by which appellee breached its fiduciary duty did give 
rise to tort liability in these Other catecorites,; that tact 
would have no relevance, The fact is that appellee's acts 
eonsetatutced a breach of ts Tiductary duty to appellant, and 
in delineating the issue in this case, the District Court so 
found (he lle): 

"e * * T have already concludéd that défendant 

could a2¢€t as a fiduciary and was acting if 2 Tidu- 
Clary or coniidéential capacity in assuming control 
over the completion of the project and the long- 
term financing. Assuming, arguendo, and I would 
so hold it - felt 1 had jurisdiction, tha, detend= 
ano in truth and in fact breached 10s duty in 
failing to provide, without justification, said 
long-term financing, 25 such breach of duvy “mee- 
ligent or wrongiul act or omission’ withim the 
meaning of the phrase as used inthe Federal Tort 
Claims Act?" 

At any rate, even if appellee's argument had some 
merit, the same could apply only to one claim asserted by 


appellant. Thus, he seeks to recover the following (see 


Appellant's Brief, pages 4-5): 


1. Payments made by him for which he would have 
been reimbursed if appellee had not breached its 
PLauicsary duty: 
2, -oulis advanced from his personal funds to pay 
eCApenses ANCUrred GUring preparation Tor thevproaject- 
and 
3. The damage to and destruction of the equity 
of Aleutian Homes, 2c, in the Aleutian Homes pro jecs., 
Only the third could concelvabiy Tall within the exception treed 
by appellee. 

Appellee elected to base his action upon appellee's 
breach of Tiduciary duty. Appellee's specious areument Goes 101 
divert from this fact, and from the fact that the issue in this 
Case is whether such breach of fiduciary duty 2s within the 
purview of the Federal Tort Claims Act. 

Appellee suggests (page 29) that its tortious conduct 
was deliberate in character and consequently not covered by the 
Federal Tort Claims Act. . In his opening brier, apoellanl fully 
demonstrated that breach of fiduciary duty is within the scope 
of the Act. Appellee's suggestion is not documented, and no 


further comment is required, 


HAE 
The judgment of the District Court must be reversed 
for the reason that breach of fiduciary duty is within the scope 
Ol Unie Veteralalore Claims Acw. 
Appellee states (page 30) that the District Court 


"was clearly correct in its conclusion that it lacked 


jy? 


jurisdiction over appeliant's claim," basing this conclusion 
upon the specious reasoning heretofore discussed, This 
emphasizes one Of the most Inveresting aspects of appellee's 
brief, which is 1ts failure to discuss the real issue in this 
case, 

ine Districe Court found shat appellee could oecupy 
wae legal status of a4 fiduelary in connection with the comole= 
mEon Of The ALeutien Homes projec, BG Uhat 20 Was aciine ain 
a fiduciary capacity with appellant (R. 108-109), It found that 
appellee breached its fiduciary duty tc appellant (R. 112). As 
noted above (supra, page 12), it stated that the question was 
wietner such breach cf duty constituted @ neeligzent or wronerul 
act within the meaning of the Federal Tort Claims Act (R. 112, 
(13); The court held that breach of fiductary duty was not 
within the purview of the Act (R. 113-114) and consequently 
that 16 did not Haye jurisdiction of appellant's claims (2. Iie). 

Appellee urges (page 30} that the trial court did 
not make findings on this subject. Appellee denies the existence 
Of a fiduciary cury and its breach. The court’s opiniem (a, (o- 
117) expressly stands as its findings (R. 1169. 137 |e fopeliane 
accepts these findings and challenges only the court's con- 
elusion. if appellee disputes the findings, this is the firs. 
time it has made that fact known. It did not move in the 
District Court to amend the findings under the provisions of 
Rule 52 (b), Federal Rules of Civil Procedure. Again, it did 
not file a cross-appeal in this court, and consequently its 


present protestations are not entitled to consideration. 


Harrington v. empire Const. Co. (CCA 4, 1948) 16 aed 36955301, 


"With respect to the period after May 23, 1943, 
the District Judge in accepling the master's findings 
expressed the opinion that the most credible parts of 
the evidence showed that the defendant adopted the 
recommendation of the Wage and Hour Division as of 
tieaw dace and placed all of its field clerks on] 462 
hour rather than a fluctuating hour basis s Since this 
finding was favorable to the plaintiff Zappellant/, 
and the defendant has taken no appeal therefrom, we 
need not give it further consideration." 


It indeed ill befits appellee to criticize the trial court's 
Pindings at this point, 

It should be noted that since appellant's opening 
brief was filed herein, an additional case has been decided 
demonstrating that the Federal Tort Claims Act constitutes a 
waiver of governmental immunity from liability for all torts 


except those expressly removed from such waiver, 


Winston Vv. Us.S,. COA 2, June: 26, 1962). 31 iW 2037 


"'tWwe adopt as our own the opinion of Judge 
Hincks, appearing at F,2d @keie2 2 
30 LW 2434 * * * We think it desirable, by way of 
response to certain arguments raised in the course 
or our reconsideration of this matter, to analyze 
briefly several of the considerations which we 
believe lend additional support to the conclusion 
which we have reached, * * * 


"'The Act lists thirteen kinds of claims as 
to which immunity is not waived, None of these 
exceptions remotely relates to claims by persons 
who have suffered injury while being held in a 
federal prison (28 U, S, 6, 2680 (1958)),* ~ * 


"tThe care with which Congress detailed the 
express exclusion from the coverage of the Act of 
those situations in which the right of recovery was 
considered undesirable * * * leaves no room for the 
exception of additional situations which would other- 
wise be covered by the statute.* * *" 


This case confirms the position taken by appellant in his opening 


brief (pages 31-39). The tort involved in the case at bar is not 


one Of the torts excluded from the operation of the Federal 
ort Cleadie Wel; -CONSSOUVeNEClLy., LOS Within the purview of 
the Act, 

ine Distraie: Court's conclusiom Ghat ot lacks 
Jurisdiction OL tails action under tie provisions Gi the 
Federal Tory Claims Act cannot be detended on che purported 
Prounds ureed by appellee. Whe isesue 1s whether oreach of 
fiduciary duty is cognizable under the Federal Tort Claims 
AOt. in his opening Drier, appellant démonstraved unat vis 
tors 18 within the purview of the Act, Appellee has nor 
even attempted to refute this fact, Unquestionably, the 


judgment of the District Court should be reversed, 


CONCLUSION 


Appellant accepts the findings of the District 
Court, that under the tacts presented by this case, appellee 
Was BCLing Ima Tiduciary capacity with him, and that appellee 
breached the fiduciary duty it owed to him. Appellant 
respectiully urges, however, thac the Districr Court was in 
error when it held that breach of fiduciary duty is net within 
whe scope Of the Federal Tort Claims Acc. 

For the Peasons Set Torti hereinabeve and i 
appellant's opening brief, the judgment of dismissal of the 


District Court should be reversed, 


R@speetrully submitted, 
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